as were made were not supported by the evidence.  Counsel
wanted a de novo review of only the MSHA administrative
(Part 100) record not a de novo determination of the merits
based on the evidence adduced at the hearing.  Counsel
obdurately refused to recognize that under Rule 29(a) and
section 110(i) of the Mine Act the Commission and its trial
judges exercise their independent judgment in applying the
six criteria and are in no way bound by the determinations
made by MSHA.

More specifically, however, the operator's challenge
was to the time allowed for abatement of Citation #2203748;
to its special assessment since the inspector had initially
characterized it as non-S&S; and, most importantly, to the
finding that a special assessment was warranted because of
management's negligent failure to prevent a recurring recir-
culation problem in the northern sections of the mine.
Nothing causes management to send its legal gladiators into
the adversarial arena faster or with greater forensic feroc-
ity than a finding that top management was guilty of
negligence, especially a "high" degree of negligence, with
respect to a safety violation.

Cognizant of the sensitivity of this issue, the
Commission early on decided to assiduously avoid making find-
ings as to the degree of management's culpability.  Penn
Allegh Coal Co., Inc. , 4 FMSHRC 1224, 1127, 2 MSHC 1781,
1783; Monterey Coal Company, 7 FMSHRC 996, 1002, 3 MSHC
1833, 1836 (1985).  This refusal to "quantify the degree of
the operator's negligence," no matter how great, tends to
minify violations in a way that is contrary to the intent of
Congress.

With respect to Citation #2327363, issued April 5, 1985,
the operator specifically challenged the findings of negli-
gence, gravity, S&S, and the alleged failure to give it the
30 percent discount allowable for prompt abatement.  Finally
there was the bold assertion, summarily denied, that despite
the record made at the hearing the judge must remand the
matter to the Assessment 'Office for reassessment because the
narrative findings were not in accord with Part 100.5.

The Youghiogheny & Ohio Coal Company

Youghiogheny & Ohio, a subsidiary of Panhandle Eastern
Corporation, is a medium sized coal operator with production
of approximately 900,000 tons of bituminous coal a year.
Its home office is in St. Clairsville, Ohio.  The Nelms #2
Mine is located in Hopedale, Harrison County, Ohio.  It is
the only mine operated by Youghiogheny & Ohio.  At the time
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